
0

0

..e±±,
0/0 THECOM1\1ISSIONER (APPEALS), CENTRAL:TAx('?}

###awa%#. #arse ere# or, 7Foo; cant psis it5iti###tj$#5
~~. qlffiEcfif<Acfi cf}" tfITT, l\e~r:olytequu~-'.~----- ,,,r,~;·<•i' .•"·-

: 3avast, sneerara-38001g "bavads, bme«dead3%9%%2 .e
zg;: ono.2sosocs $$%&$0$136%

{GIfc.{ sTcfi" lJ" .tr .eyRI

S> ~~ (File No.) : V2(85)24 /Abd-11/Ap_peals,Il' 2016-17~%4
"f=~~~(StayApp. No.): -. j.A'

g 3r4tr 3ml2r in (Order-In-Appeal No.): AHM-EXCUS-002-APP- 15-17-18

feciia (Date): 28.06.2017,5rt ma cfi'r c=rrfug (Date or'iEsue): ff?r,1.--11
-'>ft 3m7 gis, 317u#a (3r4tr-II) zar uRa

..:, '

Passed by Shri Uma Shanker, Commissioner (Appeals-II)

df ~.~ rn ~fcKn, (~-III), 3-l$J--i::;lisllc.- II, .:l-11,lJcfc'llt>l,lJ c;cJRT~.::, .::, .::, ...
mi 3mer iRais +fa~ ---- ~
Arising out of Order-In-Original No . 21/AC/D/AP/2016 Dated: 29/02/2016
issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad-II

t:!" 3-l4l<>lcfic'1~/SlklcttcSI cfiT a=rra=i- m~ (Name & Address ·of the Appellant/Respondent)

M/s Yazaki India Pvt. Ltd

a zrf@a s 3r4tr 3er 3riar 3qra star k at as s 3r?gr a 4f zrerfenf fa
aalG av ala 3/f@rat at 34a zu qt&UT 3174GT II ctit "flcfiill t I..:, ..:,

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate aulhority in the following way:

anm mcnR cliT tfaRT!ffl'Jf 3licfqaf :
..:,

Revision application to Government of India:

(1) (en) (@) 44hr 3n era 3f@06rz 1994 ~ mr 3r Rt sarr arml h a ii qas
'tlm cfif 3r-ITT a 7arrqaa h 3iraiutaru 3m4ac 3rj f@la, m«r "ff{cfif{ ,~~.~

..:, ..:,

faara, zalsft #ifs, sitar ts sac,i mi,{ fecor-1 10001 cfif ~ aTafr ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, .Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in rnspect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) z4fe ma Rr gf #m #i sra zfe atar t ~~ <TT J[a=<:f ct,l{.@ii.1 ~ <TT ~
sisrar au sisra a=i" "J=JT<>I" (i1" snra zv air a=i",<TT ~~m isr ii a? az ff arar

..:,

i zn fa@ sisram itm Rr 4fazr a dur & it..:,

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another durirg the course of• processing of the goods in a
warehous~ or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3lfcr:r~ ~ lj~ ~ cfi. :f@"Fl cfi ~ \i'IT ~~ .<lRf cp°f ~ t ~ ~- 3lITTf \i'IT ~
mxr -qct ~ cfi ~~ s~, sm cfi am "CJTITT err x=r=m rrx · m €f1q" it fc!ffi 3lfET~ (.=f.2) 1998
err 1o9 err fga fag gztt

(d) Credit of any duty allowed to be utilized towards i:ayment of excise duty on final
products under the provisions of this Act or tre Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~;~ (sm) Pllll-Jlqc,i"!, 2001 cfi ~ 9 cfi 3Tc'flRf fclPJFcf13c 'WP-f ~~-8 it cTT ~
it, ~ 3lITTf cfi ma-· sm~~ ~ TIFf lffif cfi ~~-sm -qct sm sm ~ clT-cTT
mwrr cfi Wl2T~~ fclxrr \i'fAT~ 1 ~ ':fTl?.T m~- cJJT !j,Lc<!.l~M cfi 3Tc'flRf mxr 35-~ it
~1lfl" cfi :f@"R cfi ~cfi 'ffil?.T i'r31R-6 ~ ~ ma- ~ M"~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

(

the order soi..lght to be appealed against is communica:ed and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEf\, 1944, under Major Head of Account.

(2). ~~ cfi 'ffil?.T Gigi vicar vm ya car sq?t m ~- 'cpl-J' 'ITT 'ITT ffl 200/- ffl 'l_f@"Fl
qt srg 3hi uraj ia vam a ala vsnrar 'ITT ill 1000 /- clfr ffl :f@"Fl ~ ~ I

4

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is RupE?es One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ftar grca, laUnagcv arm ar91arr znrznf@rauruf arft:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

l •

0

(1)

(a)

(b)

(2)

4hr surd yen 3ff@nfra, 1944 -~ mxr 35-°fl'r/ 35-~ cfi 3'RJl"IB:

Under Section 35B/ 35E of CEA, 1944 an app3al lies to :-

affaow qceliar a viife ftre vta zra, #4tua yea vi hara a4)tu mzaf@raw
at f@q?lg f)fearz ctn • 3. 3TN. cfi. ~, ~.~ cm- -qcf .

the special qench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi.,1 in all matters relating to classification valuation and.

'3Cftlf&tfulct ~ 2 (1) a i aug 31gar # srarat #t arft arftalma i v#tr zyen, ala
Ula gen vi ala 3r@tr znznf@rawr (Rrej #it ufgum &ft f)fat, 1a7<rar # 3TT-20, ~
~ mR-tlccl ¢A.Jl'3°-s, 1ffl1Ufr "I<]"{' , ¢Ji5l-Jc{lcilli:l-38001a.

To the west regional ben.ch of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Com:Jound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in pan~-2(i) (a) above.

~~~ (sm) f;il)l-{lqC'!"I, 2001' ~ 'eflx 6 cfi 3Tc'flRf 'WP-f ~:q--3 Tf ~ -~ 3~
374l#tr znrnf@raj at «r{ art fqsg 3rfh f; ·g arr ~- 'cfR mfflJT x=rl%o' '1foT ~~
al air, ans at air at amar marfr 6T; s c=rrur m \N-m' cpl-J' t cIBf ~ 10001-m)~k~f!~~~
irtr I set snr zcer l rr, nsr al mrr, sir «rnrnr rnr mifr ssg s «rs a so era 19&ftis.23%$
Ty 500o/- 9) hu#t storer Un zgen mrr, nu #t mmrr it «ma rar um#fay», e ~KY
~ m~ \rtfrcIT t cIBf ~ 10000 / - 'l1f'R:r ~ irfi 1 ~ 'l1f'R:r~ xfttx-c1x cB" ·;:rr1=1J: fl -~;j. - i11\
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The appeal to the Appellate Tribunal sball be filed ir:i quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appea!) Rules, 2001 and shall be
accompanied against (one which at least sho:Jld be.accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any n<;>minate public sector bank of the place
where the bench of any nominate public sector bank of the· place where the bench of the
Tribunal is situat13d. ·

(3) zft z om ii a{ pa sm±ii atr hr & lrt pr 3jar # fg #) r grarsja
zt.r x1 fcl;m mar fey gr qr # eh g; sf fa frat qt cITT4 x1 ffl cfi ~ <l~~ 3~
=zrznif@raw at va 3fl zq {tuvar al ya spa fur uar &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the ·
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work .jf excising Rs. 1 lacs fee of Rs.100/~ for each .

urararz gyca; 3rf@er~zm 1gzo zqen viz1fr t~-1 cfi 3iaf fefRa fag arra 3mar z
Te arr?r zqeifenf fvf If@rant # 31ml if re)a at ya ,R u 6.6.so h al nuru gc
[ease int sir a1Reg1 .

(4)

·o

0

(5)

(6)

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority sh?II a court fee stamp of Rs.6.50 paise as 1Srescribed under schE?duled-I item
of the court fee Act, 1975 .as amended.

za ail vi#fer« mil al fjaua4 ar frmlTT c#I" ail «fl amt anaff hut tr a it v4tr zycq,
fzUri zren vi raw a4l4tr nrzurf@raw at,ff@fr) fr, 492 # ffe&

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rt.iles, 1982.

fr zyca, #tuTri zyceng hara 3nfl4tu =nrznf@rawr (Rreb), # 4fa aft?t # inrra i
afcrzia(Demand) ,;rct <ts (Penalty) cITT 10% 1ifr 5ram7 #=Ir 3#art 1 grifa, 3rfr#arr qa arm 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,·

1994)

ac4tar3qr ra 3fl tara# 3iaiia, nf@~tar "arr#ziar"(Duty Demanded)-~· . . . .

(i) (Section)~ 11D~~~ufir;
(ii) fararaRcrlz fez#r@r;
(iii) hcrdlzhfeefairaerr 6ha ezr if@r.

e zrgqasrr'ifar aflr'uzd ua rm ftaamr ii, 3r)' fa ava ·t- Tm!°trcf ~ffiilm~aJ<IT't.~ . . " .:, . "

l_

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellat~ Commissioner would have to be pre-deposited. It may be noted that the

· pre-deposit is a mandatory condition Jor filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demarided" shall include:
(i) amount determined under Section 11 D;
(ii) amount of err,oneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

srcf ii ,zr arr h .ma- a4l if@raw a var si area 3rzrar area a us fa1Ra t ffi a:fr.r ~
mr \W<P" t- 10% arar r ail sz aa au faaiRa t +a avs t- 10% aprnr.=r r #r sar aa t
In view of above, an appeal agai~st this ord~r shall lie before the Tribunal on payment of 10%
of the duty demanded where dutYJ or duty and penalty are in dispute, or penalty, where penaly

I
. . d' t II • ~ ,3:f/q- .,a one IS Jn ISPU e. -~ ~>,11:R ,.,:; ~~~..../;''~ ,,- ::.---.......... ",.--., .,. o,

•• <<'!!ro (; _. ~~ ~· ·, , .. -·. ""·
" ] Y- ·:»• ± -e o4. ,.,.. •-l ,. . "' ...,1: ci~- u.. · . -~,;;, Z. g.'!& . +ai,,fs ,;. (' '\ ~ , d

\
'(;.."" ~' ,:o·· ;s,·; .°as



4

ORDER-IN-APPEAL

V2 (85) 24/Ahd-ll/Appeals-11/2016-17

..
'

.
9

M/s Yazaki India Ltd, A-4, Tata Motors Vendor Park, S. No. 1, North Kotpura,

Sanand, Viroch Nagar, Ahmeclabad, Gujarat (hereinafter referred to as "the

Appellant"), has filed the present appeal against the Order-in-Original No

21/AC/D/AP/2016 dated 29.02.2016 (hereiriafter referred to as 'impugned orders')

passed by the Assistant Commissioner of Central Excise, Division-III, Ahmedabad
II, Ahmedabad (hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, the appellant are register with the Central

Excise Department having registration no. AAACT5570FEM007 and engaged in

Wiring Harness falling under chapter 85 of Central Excise Traiff Act, 1985. The

Superintendent of Central Excise AR-III, Di-III, Ahmedabad-II has asked the
appellant to furnish the details of clearance of Waste/Scrap (PVC Copper Wire)
generated during the manufacturing of their final procuct i.e. Wiring Harness for
the period from November-2014 to September-2015. On the basis of said
information department issued show cause notice as such waste & Scrap cleared at
the Nil Rate of duty. The same was· adjudicated vide impugned order. The
adjudicating authority confirmed the duty of Rs 3,80 ,246/-. Penalty under proviso
to clause (c) of sub section (1) of present section 11AC of CEA 1944 read with rule

25 of central excise rules, 2002 was also imposed and interest was also demanded.

3. Being aggrieved with the impugned order, the apellant has filed the present
appeal on the ground that chargeability of any goods has to satisfy the condition
that the activity is manufacturing activity and distinct commodity should come in
the existence. The· same should be marketable and it should be classified in Central
Excise Tariff. They further added that mere change in zhe definition cannot attract
the SCN. They have relied on the Board Instruction in this regard. The appellant

further submitted that the adjudicating authority cannot invoke extended period as
it is not proposed in the SCN.

4. Personal hearing in the case was granted on 28.C2~2017 which was attended
by Appellant representative. Written submission was also submitted at the time of
personal hearing.

5. I have carefully gone through the facts of the case on records, grounds of the
appeal, put forth by the appellant. Looking to the facts of the case, I proceed to
decide the case on merits.

6. In the instant case, I observe that the appellant has filed the present appeal
on the ground that adjudicating authority while deciding the SCN have not consider
the fact that the product generated during the manufacturing is not marketable.
Therefore it is not dutiable. The adjudicating authority v1as in a view that product is~:f~

44 -",

0

0

classified in the ISRI which can be consider dictionary for all scrap related disp· 
· $# m

The product is also specified in CETA. Therefore duty denand is correct. 2j
i

°?#-2
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7. Now issue to be decided is whether Scrap generated during the

manufacturing of Wiring Harness is dutiable or otherwise. If we see the definition of

manufacturing activity it is observed that manufacturing mean a new item is

emerged and on regular basis.

The said definition was describe in the judgment of constitution bench of

Honble Supreme Court of India in the case of Union of India Vs Delhi Cloth and

General Mill Co Ltd [1977(1) ELT {J199 (SC)].

Here the PVC insulated Copper Wire used in manufacturing of Wiring Harness

and the remaining is small piece of wire which cannct use further. The same is
marketable as appellant informed that they are selling it M/s Hamirani Metals Pvt

Ltd, Pune for price ragging between 240/- to 260/- per g. Further in CETA Chapter

head 7404 is for copper waste and scrap. Further as per ISRI Durid is specified for
Insulated Copper Wire Scrap. The same is classified in Chapter Head 74040012.

Therefore the scrap generated during manufacturing of Wiring Harness is

chargeable to duty.

0

The appellant has relied upon the decision in the case of Finolex Cables Ltd

the civil appeal which was dismissed by the Honble Supreme Court of India

[2002(146) ELT A100]. It is observed that the said case pertain to Jelly filled

Telecommunication Wire whereas the present case pertains to PVC Copper Wire.
Since both the commodity is different therefore case law cited by them is not

applicable in the present case.

The appellant referred the decision of the larger bench of Honble CESTAT in

the case of Hindlaco Industries Ltd Vs CCE Belapur Munbai-III [2014(308) ELT 472
{Tri-LB}] wherein it is held that following ground should be satisfied for excise

goods emerge during the manufacturing process.

(1) A different commodity in the form of scrap.
(2) It should be classified in the Central Excise tariff act.

(3) such scrap is marketable.

In the present case all the three conditions is fulfill. f-ence the product emerge in

the manufacturing of Wiring Harness is scrap.

In respect of limitation I find that the department is issuing SCN on the regular
basis. Therefore after issuing of first SCN the suppression cannot be invoked.

Further the JAC has issued the said SCN on 03.12.2015. Hence extended period is
not invoked. However the adjudicating authority while imposing penalty has taken a

lenient view which I don't wish to interfere.
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8. 3r4lanai zrr z r a{ 3rat a feuzrl 35utat fan snrar &1
8. The appeals filed by the appellant stand disposed off in above terms.

y%
(3mm gin)

3Imme (rfir - II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

Olp2.e0
s6k'SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
M/s Yazaki India Ltd,
A-4, Tata Motors Vendor Park,
S: No. 1, North Kotpura,
Sanand, Viroch Nagar, Ahmedabad

Copy To:
1. The Chief Commissioner, Central Excise, Ahmedabad zone, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II, Ahmedabad.
3. The Dy. /Assistant Commissioner, Central Excise Division-III, Ahmedabad-II,

Ahmedabad.
4. The Assistant Commissioner(Systems), Central Excise, Ahmedabad-II,

Ahmedabad
5. Guard File.
6. P.A. File.


